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Part IV of the Administration and Probate Act 1958
Introduction
1 Part IV of the Act enables eligible persons to apply for family provision orders. 
2 Where the estate was that of a person who died before 20 July, 1998, the range of applicants was in general confined to members of the testator’s family. 

3 Where the estate was that of a person who died on or after 20 July, 1998, but before 1 January, 2015, the range of applicants was much wider.  The court could order that provision be made out of the estate of a deceased person for the proper maintenance and support of a person for whom the deceased had responsibility to make provision.  
4 Where the estate is that of a person who died on or after 1 January 2015, the range of applicants for the most part is once again confined to members (although now in a wide sense) of the testator’s family.  In addition to those who would normally be spoken of a members of a family, the list of eligible applicants includes a registered care partner of the applicant (who also has rights on an intestacy)
 and members of the deceased’s household. 

5 That is the principal change in the law brought about by the recent amendments to Part IV. 
6 Bear in mind that the continued relevance or applicability of any case is dependent on its consistency with the applicable statutory provisions.  There have been some cases decided under the current version of the legislation.

Eligible persons may apply and court may make family provision order 
7 Under s90A, an application may be made by or on behalf of an eligible person.  Eligible person is defined in s90. 

8 Any provision made must be for the proper maintenance and support of the eligible person: s91(1).  This is made even clearer by the next provision.

9 Under s91(2), an order cannot be made unless, at the time of death, the deceased had a moral duty to provide for the eligible person’s proper maintenance and support, and the distribution of the estate fails to make adequate provision for such maintenance and support, whether by the deceased’s will or the intestacy provisions in the Act.
  These jurisdictional limits are mainly a codification of previous judge made law
 on the former provisions.  In some cases (generally non or remote family members), there is an additional jurisdictional requirement that the eligible person was dependant more or less on the deceased: see s92(1)(b).  It has been held that dependency is not limited to persons actually in receipt of financial assistance from the deceased: Griffiths v Craigie [2014] NSWSC 1339.
Adequate provision for proper maintenance and support

10 A key issue is what is meant by adequate provision for proper maintenance and support.
  “Proper” means ‘proper’ in all the circumstances of the case.
  
11 In one case,
 it was said that
‘Adequate’ and ‘proper’ in particular must be considered as words which must always be relative.’ 

12 It follows that a sum may be quite insufficient for the ‘adequate’ maintenance of a child and yet may be sufficient for his maintenance on a scale which is ‘proper’ in the circumstances; and a small sum may be sufficient for the adequate maintenance of a child, for instance, but having regard to the child’s station in life and the fortune of his father, it may be wholly insufficient for his ‘proper’ maintenance.
  Hence, ‘adequate’ provision may go well beyond mere subsistence.

13 In one case, applying earlier legislation, it was said that the provision which the court may properly make in default of testamentary provision is that which a just and wise father would have thought it his moral duty to make in the interests of his widow and children had he been fully aware of all the relevant circumstances.
  
14 In another case,
 the Court held that the question whether a widow
 or child of a testator has been left without adequate provision for his or her proper maintenance, education or advancement in life must be considered in the light of all the competing claims upon the bounty of the testator and their relative urgency, the standard of living his family enjoyed in his lifetime, in the case of a child his or her need of education or of assistance in some chosen occupation, and the testator’s ability to meet such claims having regard to the size of his fortune. If the court considers that there has been a breach by a testator of his duty as a wise and just husband or father (for example) to make adequate provision for the proper maintenance, education or advancement in life of the applicant, having regard to all these circumstances, the court has jurisdiction to remedy the breach and for that purpose to modify the testator’s testamentary dispositions to the necessary extent.
15 In another case,
 (speaking of the duty of a parent to its child), the Court said
The moral claim may involve a consideration of the whole history of the child in relation to the parent, its services to the parent, its disabilities, if any, and the cause of them, the expectations which the parent fostered in the child and many other matters which will depend on the particular circumstances. It will often happen that the court can do only imperfect justice, because of its inability completely to put itself in the place of the parent.

16 In another case,
 the Court posited the case of

a wise and just testator, who has as one of his assets a farm on which he has resided or occupied for the greater part of his life and personally conducted and which is subsequently being conducted by one of his children 

and who  

would wish to make provision to preserve that farm even if it gives a greater benefit to the beneficiary conducting the farm. This would, a fortiori, be the position if the farm has been in the family for a number of generations. 

17 The court said that in this case, it would still be necessary to make proper provision for other members of the family.
18 There are jurisdictional limits on the amount of provision that can be made.  In determining the amount of provision, the court must take into account a number of matters.  See s91(4). 
19 In the case of some of these matters, whether or not they need be taken into account depends on which category of eligible person the eligible person falls into.  Thus in the case of a non dependant child, a relevant factor is the degree to which the child is not capable, by reasonable means, of providing for that child’s proper means and support.  
20 For some decades, at least since the 1940s, it had been considered that an able bodied adult son was required to demonstrate some “special need”, or “special claim”, in order to succeed in a claim under Part IV of the Act.  That principle was ultimately repudiated.
     
21 Nowadays, in order to succeed in an application under Part IV of the Act, an able bodied adult son need not necessarily show that he would be in necessitous circumstances, if he were left without any provision from his surviving parent’s will.  On the other hand, it has been recognised that an adult son, who is capable of supporting himself comfortably, may have difficulty demonstrating any breach by his parent of a moral obligation to make adequate provision for his proper maintenance and support.  And likewise with adult daughters.
 
22 Under s94(5), the provision must not provide for an amount greater than is necessary for the eligible person’s proper maintenance and support.  Although new as a statutory fetter on judicial discretion, it codifies a principle well known to the previous law.  That principle is expressed by the question, What would a wise and just testator, mindful of his responsibility to the applicant, have left the person?  An order thus determined vindicated the responsibility of the testator to the person, while respecting the testator’s freedom to make a testamentary disposition of such part of his estate as was not required to fulfil that responsibility.

23 In one case,
 (applying earlier legislation) it was said that 

The Testator's Family Maintenance Act is legislation for remedying, within such limits as a wide discretion would set, breaches of a testator's moral duty to make adequate provision for the proper maintenance of his family - not for the making of what may appear to the court to be a fair distribution of a deceased person's estate among the members of his family. As has been said in another context, the Act is to provide maintenance, not legacies. Equality is not something to be achieved by the application of the Act, although in some cases equality may set a limit to the order to be made - for instance, where there is not enough to provide proper maintenance for all entitled to consideration whose need is the same.
24 In one case under previous legislation,
 it was said that
The 'proper' maintenance and support of a son claiming a statutory provision must be relative to his age, sex, condition and mode of life and situation generally. What is 'adequate' must be relative not only to his needs but also to his own capacity and resources for meeting them. There is then a relation to be considered between these matters on the one hand, and on the other, the nature, extent and character of the estate and the other demands upon it, and also what the testator regarded as superior claims or preferable dispositions.
The relevance of the testator’s intentions

25 Section 91A(1) requires the court, in making an order, to have regard to the testator’s intentions. 
26 Part IV does not entitle a court to re-write the will of the testator, in order better to accommodate it to the court’s individual view as to how the testator should, or might, have exercised his testamentary power. 
27 In determining whether the testator owed the person seeking provision, a duty to make provision for his maintenance and support in his will, the courts have long recognised the importance of the basic right of a testator to exercise freedom of testamentary disposition in respect of his or her estate.
  That right is only subordinated where, and to the extent, that the applicant can demonstrate that the testator has failed to discharge his moral duty to make provision in the plaintiff’s favour pursuant to Part IV of the Act.
Relevant criteria

28 Assuming that the various jurisdictional limits allow a range of amounts to be provided, the court is then given a discretion whether to make an order: see s91(1) ‘may’, and if so for how much.  Again this is consistent with previously established case law.

29 In exercising this discretion the court may have regard to a number of criteria, set out in s91A(2).  It seems likely that these criteria also bear on the question of what is ‘proper maintenance and support’ within the meaning of s91. The criteria are not dissimilar to those in former s90(4), which codified previous judicial interpretation.
  
Relevant evidence
30 By s94 of the Act, which is unchanged, at the hearing of the application, the court is directed to inquire fully into the estate of the deceased and for that purpose given various powers.  These are the power to summon and examine necessary witnesses, to require the executor or administrator to furnish full particulars of the estate, and the power under s94(c),
 to accept any evidence of the deceased person’s reasons for making the dispositions in his or her will (if any), and for not making proper provision for the person, whether or not the evidence is in writing.
  
31 Even under the common law, evidence of the reasons given by a testator or testatrix for making or not making a provision by will were admissible as evidence of those reasons.

32 Parties to applications under Part IV should consider applying for orders for discovery under the relevant rules of court, although such orders are not given as of course.

33 The enactment of provisions like s94(c), is probably influenced by the consideration that in cases of this kind a claim is made against the estate of a person who is deceased and can no longer give evidence in support of what he or she has done.
 

34 When attempting to decide what a particular testator ought as a just and wise testator to have done, those reasons which that testator actually entertained for his or her decision cannot justly be ignored, but if the evidence in the matter does not support such reasons, they cannot be acted upon simply because the deceased asserted or entertained them.

35 Hence, the weight to be given to such reasons may be slight where they were ill founded.  As was said in one case,

If she made her will because she believed that her son had been guilty of unfilial conduct, and the belief is shown to have ill-founded, that may support the appellant's claim, but if the belief is shown to have been well-founded, it is the fact that the appellant was guilty of disentitling conduct, rather than what the testatrix believed, that is relevant.   
36 Evidence accepted under s94(c) may also be especially relevant where the will has been made because of some mistake or oversight on the part of the testatrix.

37 Evidence of statements of the deceased may be admissible under ss62 and 63
 of the Evidence Act 2008 (Vic), which relaxes the rule against the admission of hearsay evidence in various circumstances.  
38 Thus evidence of the subjective attitudes or beliefs of the testator may be proof of the truth of facts on which they are based.

Procedure 
39 Evidence in chief in the application is given on affidavit.
  The affidavit in support of the application, which (in the Supreme Court) is made by way of originating motion, is to state the facts on which the applicant relies to establish that the person on whose behalf the application is made is a person for whom the deceased had responsibility to make provision.

40 Notice of the application must be served on the personal representative of the deceased and such other persons as the court orders: s93 of the Act.  The court gives directions before the hearing.

41 The usual parties to the application are the applicant and the defendant executor(s), whose duty it is to uphold the will, or defendant administrator, whose duty it is to uphold the statutory scheme for distribution of intestate estates.
 
Executor or administrator should not apply 
42 Because they owe these duties, a person should apply for letters of administration only if they have no intention of making an application, and an executor should renounce probate if he or she intends making an application.  In such a case, it may be necessary for an independent, uninterested person to apply for administration with the will annexed.
43 Beneficiaries and next of kin should be separately represented only if they do not have a common interest with other parties.  If such parties are separately represented, they run the risk of having to bear costs.

Terms of orders, burden of provision, rescission or amendment of orders

44 Under s97(1) of the Act, which is unchanged, the order of the court making provision for the applicant is to specify the amount and nature of the provision; the manner in which the provision shall be raised or paid out of some and what part or parts of the estate of the deceased; and any conditions restrictions or limitations imposed by the court.

45 Under s97(2) of the Act, again unchanged, unless the court otherwise orders, the burden of any such provision shall as between the person beneficially entitled to the estate of the deceased, be borne by those persons in proportion to the values of their respective estates and interests in such estate.

46 Under s97(5), again largely unchanged, the court may at any time and from time to time on the application of the executor or administrator or of any person beneficially entitled to or interested in any part of the estate rescind or alter any order making provision for any person. Under sub sec (5A), notice of the application must be served on all persons taking any benefit under the order sought to be rescinded or altered.
Time within which application to be made

47 Although, under s99 of the Act, no application shall be heard by the court at the instance of a party claiming the benefit of Part IV unless the application is made within six months after the date of the grant of probate of the will or of letters of administration (as the case may be), the time for making an application may be extended for a further period by the court.
  The court may, if it considers it appropriate to extend the period, do so after hearing such of the parties affected as the court thinks necessary.
  The power to grant an extension of time extends to cases where the time for applying has already expired, but in all such cases the application for extension must be made before the final distribution of the estate and no distribution of any part of the estate made prior to the application is to be disturbed by reason of the application or of any order made on the application.

48 There have been some recent cases were persons have fallen foul of this.  You must make your application, if it is outside the 6 months, before the final distribution of the estate. 
49 The jurisdiction of the court to extend the time for making an application is discretionary.  An extension of time will not automatically be granted on the making of an application.

50 The applicant bears the burden of establishing that the granting of the indulgence sought is appropriate.
  The applicant must provide sufficient explanation of the delay.
  Time has been extended in cases where a solicitor has failed to commence proceedings in time,
 and where there have been negotiations between an applicant and the beneficiaries in relation to a claim.

51 If it is improbable that an application for provision would succeed, an extension should not be granted.
  An applicant should demonstrate an arguable case that the deceased had a responsibility to make provision for his or her proper maintenance and support and failed to do so.

Distributions from estate before determination of applications
52 Under s99A(1) of the Act, largely unchanged, no action shall lie against the personal representative by reason of his having distributed any part of the estate, and no application or order under Part IV shall disturb the distribution, if it was properly made by the personal representative for the purpose of providing for the maintenance, support or education of the partner or any child of the deceased totally or partially dependent on the deceased immediately before the death of the deceased, whether or not the personal representative had notice at the time of the distribution of any application or intended application under Part IV in respect of the estate.
53 Under s99A(2), no person who may have made or may be entitled to make an application under Part IV shall be entitled to bring a proceeding against the personal representative by reason of his having distributed any part of the estate if the distribution was properly made by the personal representative after the person (being of full legal capacity) has notified the personal representative in writing that the person either consents to the distribution; or does not intend to make any application that would affect the proposed distribution.  
54 Given s99A(3), in many cases, it is prudent for the personal representative to wait until the expiration of this six month period before entering into any deed of family arrangement which alters the dispositions made under a will or by the statutory scheme.  
55 Sec 99A(4) does not prevent the subsequent making of an application within any other period allowed by the Act: see sub sec (5).
Costs of and incidental to applications
56 Previous s97(6) and (7), dealing with costs, have been repealed.  It seems that the Court now has a wide discretion and will be less generous in awarding costs to losing applicants.  Recent experience, especially with McMillan J seems to confirm this.

57 Although the most common order where the plaintiff loses is for there to be no order as to costs (in which case the personal representative is entitled to his or her costs out of the estate), there is an increasing tendency for costs to follow the event.

58 It is only rarely that an unsuccessful applicant gets his costs out of the estate, especially if the estate is small and his or her financial position is above average.  Depending on the circumstances, he or she may even have to pay the estate’s costs, even on an indemnity basis. As to indemnity costs and the effect of Calderbank offers, see Briggs v Mantz (No 2) op cit.

59 It has been said that
 an unsuccessful defendant personal representative would not be deprived of costs unless there was unreasonable behaviour in the defence of the proceeding.  Such a defendant will usually obtain an order for his or her costs out of the estate irrespective of the outcome of the proceedings.  
60 Under Rule 63.26 of the Supreme Court (General Civil Procedure Rules) 2005, unless the Court otherwise orders, the personal representative of the estate would be entitled to his costs of the proceedings out of the estate in so far as the costs were not paid by any other person.  
61 As a matter of practice, in Part IV applications, the defendant personal representative’s costs may be awarded on an indemnity basis. 

62 A party (including a legal representative) may be deprived of costs where the litigation arose out of his or her mistake, or where proceedings were brought unnecessarily.  A party (including a legal representative) may not only be deprived of costs but be ordered to pay them if by his misconduct he has put the estate to expense.  In such a case, he is not entitled to his costs out of the estate.
  It may ultimately be determined that the personal representative should be deprived of costs out of the estate on the grounds that the proceedings arose because of misconduct on his part as personal representative.   For example, it may be found that the costs would not have arisen if the legal representative had acted fairly and reasonably, had not been actuated by hostility and malice, had had due regard to the preservation rather than the depletion of the estate, and if he had renounced or resigned as he should have.

63 There may be other exceptional circumstances in which an order is not made for a defendant personal representative’s costs not to be paid out of the estate.

64 In one case,
 the executor was only awarded costs on a party-to-party basis as the costs incurred were disproportionate to the size of the estate and the defence of the case had been conducted with some animus against the plaintiff.
65 A costs order in favour of an applicant is ordinarily to be made on a solicitor client basis.

66 The liability of the personal representative to pay costs ordered to be paid out of the estate is a “debt” for the purposes of the administration of the estate under the Act.  The proper costs of the personal representative as defendant in an application under Part IV is ordinarily a “testamentary expense” for the purposes of the Act.
 
67 In appeals, the general rule is that costs follow the event.

Compromises
68 In these and in many other cases where an application is anticipated or made, early compromise may be advisable.  In a recent case,
 an executor had costs awarded against him personally for refusing to mediate.  
69 As at least one party to such a compromise is likely to be acting in a representative capacity (eg, as executor or trustee), it is important for that person to ensure that he acts consistently with his fiduciary duties, within his powers,
 and obtains indemnities and releases from those to whom he owes duties.  Depending on the circumstances, he may also need to ensure that persons whom he represents get their own independent legal advice.  At least where a compromise is made without court order, it may be necessary to apply for the discharge or variation of trusts, for example, under the Trustee Act 1958 (Vic).
70 An executor or administrator should make any settlement conditional on receiving consent from all the beneficiaries if sui juris, or on court order.  This is because a legal personal representative has no general power to alter the terms of a will or a trust.  Nor will a Court order provision to be made merely because orders have been consented to.  At the very least, the Court requires that its jurisdiction to make the orders is proved.

71 In such cases, it may be important to take into account provisions in the Duties Act 2000 (Vic) (or similar legislation interstate), which impose duty on dutiable transactions, such as on transfers and declarations of trust of land or interests therein.  GST is less likely to apply, but should not be overlooked.  Capital gains taxation may also be relevant.
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